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STATE OF CALIFORNIA—~THE RESOURCES'AGENCY

CALIFORNIA COASTAL COMMISSION
" 45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219 -
VOICE AND TDD (415) 904- 5200
FAX (415) 904-5400

ARNOLD' SCHWARZENEGGER, GOVERNOR

W 17a

. STAFF REPORT AND RECOMMENDATION

,FEDERAL AGENCY
PROJECT LOCATION

- PROJECT
DESCRIPTION

. s

ON CONSISTENCY DETERMINATION

~Con51stency Determmatlon CDh- 042—08

* Filed: ‘ _— 7/11/2008
Commission Staff: - - ~ MPD-SF -
{ 600Day: - . 9/1372008
: 75% Day:  Extended to 12/12/08 - :
" Hearing Date: = ~ 12/10/2008 R

Enwronmen’cal Protection Agency (EPA)

Cahfomla State Waters .

General National Pollutant Discharge Elimination System

. (NPDES) permit for Vessel General Permit (VGP) for discharges

incidental to the normal operation of commercial vessels greater

. than or equal to 79 feet in length, except commercial fishing
- vessels, which are only covered with respect to their. ballast Water _

' ‘d1scharges
S.UB'S.’I‘A‘NTTV"RL FILE
DOCUMENTS: - See page 18
Staff Recommendation: - . Condmonal concurrence. Mot1on and cond1t1on are on pages 10 11

EXECUTIVE SU'N,[MARY

* The U.S. Environmental Prdtecnon Age_ncy (EPA) has subrmtted a consistency determination for
~ the issuance of a General National Pollutant Discharge Elimination System (NPDES) permit
* called a “Vessel General Permit (VGP) for Discharges Incidental to the Normal Operation of
.Commercial Vessels” The VGP would cover all commercial vessels 79 feet or longer (excludmg :
_ vessels of the U.S. Armed Forces, and commerclal fishing vessels are only covered with respect
to thelr ballast water discharges).
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- "EPA’s consrstency determmatron stens from & court- order that EPA’s previous interpretations’
that these vessels’ discharges were exempt from Clean Water Act requirements is illegal. The

court. (federal District Court) ordered 1ssuance of the NPDES permrt by December 30, 2008.

EPA initially proposed two draft NPDES vessel permits, one (VGP) for all commercial and other '

. non-recieational vessels and those recreational vessels longer or equal to 79 feet, and a second
- “RGP” (Recreatlonal General Permit) for recreational vessels less than 79 feet in length.

However, in July 2008, the Clean Boating Act of 2008 was signed into law (Public Law (P L)
No 110-288) exemptmg recreational vessels from NPDES permit requirements; instead it -
authorized the Coast Guard to issue regulations implementing EPA best management practices
for recreational vessels. Congress also imposed a 2-year moratorium on. NPDES permits for

- vesgels of less than 79 feet and non-ballast water d1scharges from commercial fishing vessels -
(P.L. No. 110-299). Therefore; recreational vessels, non-ballast water discharges from fishing:
“yessels, and vessels less than 79 feet in length are excluded from these proposed perrmts and

* ‘only one perrmt (the VGP, modified to reﬂect these changes) is now proposed

The V'GP would incorporate the Coast Guard mandatory ballast water management and o

- exchange standards and add some additional requirements for ballast water management It .

would provide technology-based effluent limits, mostly in the form of Best Management - -

-‘ * Practices (BMPs), for 28 types of discharges. including ballast water, deck runoff, bilgewater,

hull leachate, underwater husbandry, and cathodic protection. The effluent limits are intended to
control a variety of materials discharged incidental to the normal operation of vessels classified
into 7 major groups: Aquatic Nuisance Species (ANS or invasive species), conventional

' pollutants (BOD, oil and grease, pH, TSS), metals, nutrients (nitrogen and phosphorus),”

pathogens (E. Coli and fecal coliform), and other toxic and non-coniventional pollutants wrth i

- toxic effects (phthalates, phenol, tetrachloroethylene, chlorine residuals, chlorides, etc.). The T »
.permit also establishes additional technology-based requirements for certain discharges from-8--rs -z e -

specific classes of vessels, including cruise ships, research vessels, and large ferries, and water

quahty-based effluent lifnits for impaired v waters. Certaindischarge types would be limited-or

: proh1b1ted in nearshore waters and waters protected for conservation purposes such as nat1ona1 .
- marine sanctuaries and nattonal parks '

The VGP would also establish specrﬁc correctrve actions, inspections and momtormg
requirements, as well as recordkeepmg and reporting requirements. The VGP would requu:e a
submission of a Notice of Intent (NOI) for vessels greater-or equal to 300 gross tons or with a -
ballast water capacity of at least 8 cubic meters. EPA estimates that this requirement would . .
affect 44,363 -domestic and 7,834 foreign flagged vessels. All other vessels covered by the VGP
would not have to submrt an NOI (but would nevertheless be subject to the requrrements of the
VGP). : '

Discharges not authorized under the VGP (i.e., prohibited discharges) include discharges from
vessels not operating as a means of transpoitation (such as seafood processing facilities, casinos,
or oil and gas exploration facilities), sewage discharges, used or spent oil, garbage or trash, photo

: processmg wastes, effluent from dry cleaning operations, medical wastes, and discharges of -
~ noxious 11qu1d substance residues. As noted earlier, the VGP does not apply 1o commercial
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vessels less than:79-feet, non-ballast-water drscharges from cemimercial fishing-vessels and I

discharges from recreational vessels c b

Although it did not conduct state-by-state separate analyses for spec1ﬁc pol1c1es in individual

‘states’ coastal management programs, EPA nevertheless concluded in the con51stency
determination 1t submltted to the Commission that:

-EPA has determmed that issuiance of these permits is conszstent to the maximum extent
practicable with the enforceable policies of California’s approved Coastal Zone
Management Program for a number of reasons. Because the vessel discharges that
would be authorized for discharge under the two NPDES general permils are currently
not subject to NPDES permit requirements, upon fi final issuance, the permits will provide
increased protection to coastal waters by imposing enforceable NPDES permit limits on.
.those discharges. In addition, both permits establish technology-based effluent .
limitations based on [Clean Water Act] CWA section 304(D)(2), ensure that vessel
discharges will be in compliance with applicable State water quality standards under
CWA section 303, and establish requirements for the permittee to conduct monitoring
and inspections. In addition, because these general NPDES permits would be issued by |
the federal government they ave subject to State water quality certif cations requirements
under CWA section 401. Under CWA section 401, the State of California has been asked
. to certify that the permits will comply with State water-quality standards and other -
appropriate requirements of State. law, and the final permits, when issued, will
incorporate applicable requirements or condztzons requzrea’ by that certification.

Because EPA’S proposed permrt is nationwide, and d1fferent states Wlll have differing state

‘ _requrrements EPA’s consistency determination further states: “EPA requests your review, and if
-~ necessary. conditions, based on specific enforeeable policies, that would permitthe: - -7 ve
, [Comm1ss1on] . to concur wrth EPA’s’ consistency determination.” [Emphasm added]

“While EPA’s overall intent is to increase Water quahty protection through issuance of the

perrmt, the Comm1ss1on nevertheless has the followmg concerns over EPA’s proposal

(1) Whrle the intent of the permrt is to benefit marine resources and improve Water

| . quahty, it does not fully address specific requirements of Sections 30230 and 30231 of the

Coastal Act. Section 30230 requires: (a) not only maintenance, but also enhancement (and -
where feasrble, restoration) of marine habitat and blologrcal productivity; (b) special protection -

for areas and species of special biological or economic significance; arid (c) sustenance of the
lbrologrcal product1v1ty of coastal waters and maintenance of healthy populations of all species of
‘marine organisms. Section 30231 requires the maintenance, and where feasible restoration, of the

biological productivity and quality of coastal waters through, among other means, mrmmlzmg
adverse effects of waste water d1scha.rges and entramment

(2) While EPA’s conclusions of overall beneﬁts presume comphance with State

_ ~standards the State Water Resources Control Board’s (SWRCB s) review is not yet complete
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" and the SWRCB staff has 1nd1cated the proposed NPDES ‘permit is” not; as currently drafted, =

cons1stent with all apphcable state water quahty standards : . -

 The Commission is therefore unable to find the NPDES perm1t as proposed consistent with the

requirements of Sections 30230 and 30231 listed above. Among other issues raised by the

_~ SWRCB, the Commission notes that NPDES permit would allow. for adverse impacts to the
o quahty of coastal waters and to the optunrzatmn of populations of marine organisms because:

1) Itwould perm1t the d1scharge of graywater from cruise sh1ps in ¢oastal waters even .

when some of those ships have the capacity to store those waters and d1scharge them L

e1ther to shoresrde fac111t1es or outs1de of state Waters, and

2) It would permit the d1$oharge of ballast water containing “rust inhibitors, ﬂocculent
compounds, epoxy coating materials, zinc or aluminum (from anodes), iron, nickel,
. copper, bronze, silver, and other material or. sednnent from inside the tank, pipes, or
: other ‘machinery.”

‘In order to bring the NPDES permit into compllance with Sections 30230 and 30231 of the
Coastal Act, EPA would need to modify the permit to comply with California’s state water
quality- standards to. prohibit graywater discharges in state waters when ships have the holding

capacity to store them, and regulate ballast water dlscharges in a manner to prohibit discharges
currently violating state standards. The Commission is therefore-conditioning. this concurrence
to include the following condition, wh1ch if agreed to by EPA; would allow the proposed

"NPDES permit to be found cons1stent with Sect1ons 30230 and 30231 of the Coastal ‘Act, and
. withthe Cahforma Ocean Plap. - - A .

- Condition . 1 Gravwater and- Ballast Water Discharges:: EPA W111 revise the proposed . T
NPDES permit to: (1) ‘prohibit graywater discharges in state waters from large passenger . . .

_ships and from other large oceangoing. ships-which have the holding capacity-to store
. graywater until outside of the marine waters of the state; and (2) fegulate ballast water -
' .'d1scharges ina manner which proh1b1ts discharges currently violating state standards

STAFF SUMIVIARY AND RECOMIV.[ENDATION

I Project Descrmtlon/Background The U.S. Envnonmental Protecnon Agenoy (EPA) has
* proposes the issuance of a General Nationa] Pollutant Discharge Elimination System (“NPDES™)

permit called a “Vessel General Permit (VGP) for Discharges Incidental to the Normal Operation )
of Commercial Vessels,” which would cover all commercial vessels 79 feet or longer (excluding -

. vessels of the U.S. Armed Forces, and commercial fishing vessels are only covered with respect
. to therr ballast water dlscharges)

. EPA has pubhshed fact sheets explaining the relevant Court and subsequent Congress1onal
o actions associated with its original submittal of a consistency determination for initially, two

draft NPDES perrmts (The current fact sheet can be found at
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http: hsrww epe: gov/nndes/pubs/vessel commiercial- factsheet:pdfy ) “Fhese-fact sheets-provide the -

- following background and rev1sed perrmt descnptlons

- Whywasa lawsutt filed? '

- In January 1999, a number of mz‘eresz‘ed partzes submitted a rulemakzng petition to EPA '
asking the Agency to repeal its long-standing regulation at 40 C.F.R. 122.3(a) that -

. excludes certain discharges incidental to the normal operation-of vessels, including

. ballast water, from the requirement to obtain a National Pollutant Discharge Elimination
System (NPDES) permit under the Clean Water Act (CWA). The petition: seeking repeal
expressed concern over discharges of ships’ ballast water containing invasive species '
and other matter. In September 2003, EPA denied the petition. Following EPA’s denial

. decision, several groups filed a lawsuit in December 2003 in the U.S. District Court for
the- Northern District of Calzforma (Nartkwest Envzronmental Advocates et al. v. EPA
No. C 0305760 SI). - ,

What was the court s rulmg_
On March 30, 2005, the District Court ruled that the EPA regulatzon excluding
discharges incidental to the normal operation of a vessel from NPDES permitting
exceeded the Agency’s authority undér the CWA. In subsequent proceedings before the

* Court, EPA argued that any relief granted by the Court should be limited to ballast water
matters alone. However, on September 18, 2006, the Court issued an order vacating
(revoking) the regulatory exclusion at 40 C.F.R. 122.3(a) in its entirety as of September.
30, 2008. EPA appéaled the District Court’s decision, and on July 23, 2008, the Ninth

- Circuit upheld the decision, leaving the September 30, 2008 vacatur date in effect. The

' dzstrzct court has subsequem‘ly extended the date of vacatur to December 19, 2008.

o What Actzon has Congress Taken’ L

the requirement to obtain an NPDES permit to authorize discharges incidental to their -
normal operation. It instead directs EPA to evaluate recreational vessel discharges,

- develop management practices for appropriate discharges, and promulgate performance
standards for those management practices. It then directs the: Coast Guard to promulgate

. regulations for the use of the management practices developed by EPA and requzres '

: Arecreatzonal boater compliance with such practices. .

On July 31, 2008, Senate bill S. 3298 was signed into law (P.L. No. 11 0-299) This la'w
generally imposes.a two-year moratoriuim during which time neither EPA nor states can
require NPDES permits for discharges incidental to the normal operation of vessels of -
" less than 79 feet and commercial fishing vessels of any length. It also directs EPA to
- conduct a study of vessel discharges and issue a report to Congress within 15 months.”
© Among other things, the moratorium does not apply to ballast water. :

“law (f‘ L No 11 0788) This | larw provzdes thart Fecreational vessels shall mot be s sub_;ect“to“*—'f"—?"’
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== What tvpes of vessels and dzscharges are potentrallv affected by the ‘District Court s* i
. ruling? ‘

Because the District Caurz‘ 's decision was not limited to vessels with ballast water
tanks, it implicated an extremely large number of vessels and d range of discharges.
After excluding the vessels addressed by the two news laws discussed above, there:are -

" an estimated 50,000 commercial vessels operating in U.S. waters that could be affected.

As described below, the Vessel General Permit authorizes 28 kinds of operational

'dzscharges including ballast water bilgewater, deck runoﬁ’ and gmywater v

Are there any. exemptzons relevant to vessel dzscharoes unaffected by the Court S

, uhng’ .

" The Court’s rulzng does not affect vessel discharge exemptzons ﬁom permzttmg that are

specifically provided for-in the CWA itself. For example, § 502(6)(4) excludes from the

Act’s definition of “pollutant” sewdge from vessels (including graywater in the case of :
commercial vessels operating on the Great Lakes) and discharges incidental to the -

"..normal operation of a vessel of the Armed Forces within the meaning of the CWA § 31 2 '
" As another example, the CWA provides in § 502(12)(B) that discharges ﬁom vessels . -

(i.e., discharges other than those when the vessel is operating in a capacity other than.

. as a means of transportation) do not constitute-the “discharge of a pollutant” when

such discharges occur beyond the limit of the three mile terrztorzal sea. Because both ©
pollutant” and a “discharge of a pollutant™ are prerequisites to the requirement to
obtain an NPDES permit, these two statutory provisions have the effect of exempting the.
vessel discharges they address from the requirement to obtain an NPDES permit. In .

" addition; as discussed above, Congress also took action in July 2008 to preclude, ar

"temporanly suspend NPDES permzttzng of certain vessel types

What are the. lmplzcatzons of the Co'urt s rulm,,_and what is EPA doimg‘ in response? R IR

_Section301(a) of the CWA generally. prohzbzts the “discharge of a pollutant” without

an NPDES permit. This means that, as of September 30, 2008, that regulatory exclusion
will no longer exempt such discharges from the prohibition in CW4 section 301(a). The
CWA-authorizes civil and criminal penalties for violations of the prohibition-against the _

’dzscharge ofa pollutant without a permzt and also allows for cztzzen SUILs agaznst

B vzolators

T hese types of dzscharges pose unique challenges, because vessels are hzghly mobile and
the vessel universe is extremely diverse. In light of this, the Agency issued a Federal

. Register notice on June 21, 2007, seeking information from the public on matters related

to'vessels and their dzscharge characteristics as well as potential technologies oy -
practices for discharge control. Approximately 1,600 responses were received by-the end
of the comment period. On Jurne 17, 2008, EP4 published a Federal Register Notice -

_proposing general permits for publzc comment with the intent of having the final permits

L issued: by September 30, 2008
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What are the Condttwns/Terms inthe Proposed-General- Vessel Per‘mzts2 s

" EPA propo.s'ed two draft NPDES vessel permits and accompanying fact sheets which

provide detailed explanation of the permits’ contents. As propdsed, the Vessel General
Permit (VGP) would have covered all commercial and non-recreational vessels and
those recreational vessels longer or equal to 79 feet, and the proposed Recreational
General Permit (RGP) covered recreational vessels less than 79 feet in length. However,
-due 1o the enactment of the Clean Boating Act of 2008, which now excludes recreational
vessels from NPDES permitting, the RGP will not be finalized. In addition, due to P.L.

" 110-299, which places a two year moratorium on NPDES permilting of commercial .

fishing vessels and all other commercial vessels that ave 79 feet or less in'length, the’

" VGP will be revised prior to finalization to reflect that new law.

The VGP would incorporate the Coast Guard mahdatory ballast water management and

. exchange standards and add some additional requirements for ballast water

management. It would also provide technology-based effluent limits ( most in'the form of =

Best Management Practices) for 28 other discharge types including deck runoff,
bilgewater, aqueous film forming foam (AFFF), hull leachate, underwater husbandry,
and cathodic protection. The permit would establish additional technology—based '
requirements for certain discharges from eight (8) specific classes of vessels, suchas
cruise ships, research vessels, and large ferries and water quality-based effluent limits

.. that include requirements for impaived waterbodies. Under this permit, certain discharge -
_types would be limited or prohibited in waters protected for conservation purposes (i.e. .~

national marine sanctuaries and national parks). The VGP would also establish specific
corrective actions, inspections and moniforing requzremem‘s as well as recordkeepzng

and reportzng requzrements S

The VGP would require a submzsszon of a Notice of Intent Jfor a subset of permzttees ifithe o

- vessel is greater or equal to 300 tons or has a ballast water capacity of at least 8 cubic

—meters-Al-other-vessels- covered- by -the-] VGP would- not- have-to submzz‘ Q- NQI

| _ EPA further describes the perm1t as follows:

- 3.1 GEOGRAPHIC SCOPE OF THE PROPOSED PERMIT

The proposed permit is applicable to discharges incidental td z‘he normal operatzon '
of a vessel identified in'Part 1.2 of the proposed permit and Part 3.5 of this fact sheet into

" waters subject to the proposed permit, which means “waters of the U.S." as defined in 40 | _

CFR 122.2. This includes the territorial seas, defined in section 502(8) of the CWA, . -
extending to three miles from the baseline. Pacific Legal Foundation v. Costle, 586 F.2d

650, 655- 656 (9 Cir. 1978); Natural ResourcesDefense Council., Inc v. US. EP4, 863
_ -F2d 1420 1435 (9 Cir. 1988)

. The proposed general permzt will cover vessel dzscharges in the waters of the US
in all states and territories, regardless of whether a state is authorized to implement - -

 other aspects of the NPDES permit program within its jurisdiction. While, pursuant to
" CWA section 402(c), EPA typically is required to suspend permit issuance in quthorized
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.' states, EP4 may- zssue NPDES perm'z‘ts in-athorized states for-discharges incidental to~
the normal operation of a vessel because 402(c)(1) of the Clean Water Act prohibits EPA
Jfrom issuing permits in quthorized states only for. * ‘those discharges subject to [the

.state’s authorized] program.” Dzscharges excluded under 40 CFR 122.3 are not “subject

to” authorized state programs.. The vessel discharges that will be covered by the
proposed permzt are discharges excluded from NPDES permitting programs under 40
CFR 122.3. Therefore the discharges at issue are not considered a part of any currently:
authorized state NPDES program. See 40 CFR 123.1(1)(2)- (where state programs have a
greater scope of coverage than “regiiired” under the federal program, that additional”
coverage is not part of the authorized program) and 40 CFR 123.1 (2)(1) (authorized
. State programs are not required to prohibit pomt source dzscharges exempted under 4 0
. CFR]22 3) . ‘

EPA will continue to work with state CWA permzttmg authorities on authorzzatzon

issues associated with discharges incidental to the normal operation of vessels and plans

.. to provide guidance on such issues in the near future. In particular, EPA plans to outline
* how states are to obtain approval to implement NPDES permitting for vessel discharges

within their jurzsdzctzons In addition, EPA plans, to the extent permitted by the CWA, to '

provide stdtes with the opportunity to decline to regulate these discharges by obtaining -
status as a partial NPDES program under CWA 402(n). See, e.g. section 402(n)(3)

- (allowing the Administrator to approve a partial program if the state authority
administering the NPDES program does not have the legal authority to regulate vessel
discharges). In those states, NPDES permzt coverage fbr the dzscharges would continue
to be provzdea’ by EPA.

" 3.2 STRUCTURE OF THE PROPOSED PERMIT (PARTI 1) :
~-«.". The proposed general permit is designed to apply to.all commercial vessels and .’
large recreational vessels. Many characteristics of vessels and vessel discharges

: —generally-apply-to -all-vessel-classes—Hencegeneral-requirements-that-apply-to-all-

.eligible vessels are found in Parts 1 through 4 of the proposed permit. Part 1 of. the

- proposed permit contains general conditions, authovized and zneZzgzble discharges, and
explains who must file a notice of intent to receive permit coverage: Part 2 of the

~ proposed permit discusses effluent limits applicable to vessels. Part 3 of the proposed

 permit lists required corrective actions that permittees must take to remedy deficiencies’
-and violations. Part 4 of the proposed permit lists visual monitoring, self- “inspection, and
recordkeeping and reporting requirements. Due to specific concerns arising from certain
types of vessels, in Part 5 of the proposed permit, EPA has identified select categories of
vessel types that have supplemental requirements. States, territories, and certain Tribes
have the.authority to require additional requirements under Section 401 of the CWA.
These additional requirements will be later incorporated into Part 6 of the proposea’

- permit (see also Part 8 “Other Legal Requzremem‘s "),

-

The Appendzces listed in this proposed permit as Parts 7 z‘hrough 13, zncZude
- definitions; the notice of intent form, and the notice of termination form.
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- Intoday’s draft permit, EPA is proposzng eﬁ‘luenz‘ szzz‘atzons to control a varzety of

materials, which, for the purposes of this fact sheet, have been classified into 7 major
groups: Aquatic Nuisance Species (ANS), most conventional pollutants (Biochemical- - . .
Oxygen Demand, oil and grease, pH, Total Suspended Solids), metals, nutrients,
pathogens (including E. Coli & Jecal coliform), and other toxic and non-conventional
pollutants with toxic effects. EPA is proposing effluent limitations to control these
materials, because such materials are constituents in the, depending on the particular
-vessel, zndustrzal waste, chemical waste and/or garbage “pollutant” discharge resulting”
from the activities of these vessels. “Industrial waste,” “chemical waste ” and “garbage”

" are expressly included in the CWA's definition of pollutant * which governs, among

other things, which dzscharges are properly subject to CWA permitting. See CWA §
402(a) (allowmg EPA to issue permits for a “discharge of any pollutant™); CWA § .

502(12) (defining “discharge of a pollutant” to include “any addition of any pollutant to

navigable waters from any point source”); and CWA § 502(6) (defining “polluz‘ant as

) “dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge,

munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or
discarded equipment, rock, sand, cellar dirt and industrial, municipal and agricultural
waste discharged into water” [ emphaszs .[in originall]). The discharge from vessels -
addressed in today’s draft permit — a worthless or useless flow discharged during a
véssel’s normal operations — falls within those broad pollutant categories. Sée, €. g,

 Webster’s II New Riverside University Dictionary (1988) (defs ining “waste” as “a
* worthless or useless by—product v “something, such as steam, that escapes without

_ bezng used”; “industrial” as “of relaz‘zng to, or derived from industry” and “industry as

PN 13

“the commerczal proa’uctzon ‘and salé of goods and services”; “chemical” as “of or.

relatmg to the action of chemzcals and garbage worz‘hless matter, trash”).

' The VGP would cover the followzng dzscharges

- Deck Washdown and Runoﬁ’

Bilgewater

Ballast Water - v
Anti-Fouling Leachate from Antz-F ouling Hull - Coatzngs :
Aqueous Film Forming Foam (AFFF)

Boiler/Economizer Blowdown

Cathodic Protection .

Chain Locker Effluent :
Controllable Pitch Propeller Hydraulzc Fluid

Distillation and Reverse Osmosis Brine

" Elevator Pit Effluent

Firemain Systems

.. Freshwater Layup .

‘Gas Turbine Water Wash S C I R |
Graywater T o o
Motor Gasoline and CompensatzngDzscharge
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" Non-Oily Machinery Wastewater S e s
Refrigeration and Air Condensate Dzs'charge ' -

Rudder Bearing Lubrication Discharge’ ' ‘

. Seawater Cooling Overboard Discharge (Includzng Non- Contact Engzne Coolzng Water,
Non-Qily Machinery Wastewater . '
Refrigeration and 4ir Condensate Discharge

. Rudder Bearing Lubrication Discharge -
Seawater Cooling Overboard Discharge (Includzng Non-Contact Engme C’oolmg Water._
- 'Hydraulic System Cooling Water, Reﬁzgeraz‘zon Coolzng Water) '

. Seawater Piping Biofouling Prevention

" Small Boat Engine Wet Exhaust

. Stern Tube Oily Discharge

Sonar Dome Discharge »
Underwater.Ship Husbandry Dzscharges
Welldeck Discharges :
Graywater Mixed with Sewage from Vessels

.Exhaust Gas Scrubber Washwater Dzscharge

' 'Addltlonal background from EPA’s Proposed Vessel General Permit Fact Sheet is attached as
‘ 'Appendlx A

II. Federal Agencx’s Consrstency; Determmatlo The EPA has determmed the proposed
L 'NPDES permrt to be consistent with Cahfomra s Coastal Management Program (CCMP)

~III Staff Recommendatmn The staff recommends that the Commission adopt the followmg
' 'motlon o : - - A A v

“MOTION;' .~ I move that the 'Com'miSsion, conditionally concur 'ﬁithf eoxrsisfenc)r -

determination CD-042-08_that the NPDES_permit described therein, if .. . -

modified in accordance with the condition below, would be fully consistent,

.- and thus consistent to the ‘maximum extent practicable, with the "
enforceable policies of ‘the California” Coastal Management Program
(CCMP). : :

RESOLUTION TO CONDITIONALLY CONCUR WITH CONSISTENCY
DETERM]NATION :

The Comrmssron hereby condrtlonally concurs with the consistency detennmatlon CD- 042- 08 by EPA

‘on the grounds that, if modified as described in the Commission’s conditional concurrence, the

NPDES permit would be consistent with the enforceable policies of the CCMP, provrded that EPA
satisfies the condition spec1ﬁed below pursuant to 15 CFR §930 4
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Condltlon e :-A N Cn b gz an e ez “ e __ e v g Pt nTe

1. Gramater and Ball st Water Discharges. - EPA will revise the proposed NPDES
" permit to: (1) prohibit graywater discharges in state waters from large passenger .
ships dand from other large chahgoing ships which have the holding capacity to store
- .graywater until outside of the marine waters of the state; and (2) regulate ballast water-
- discharges in a manner which prohibits d1scharges currently violating state standa.rds

IV Apghcable Legal Authorities. Section 307 of the Coastal Zone Management Act (CZMA) .
prov1des in part:

(¢)(1)(A4) Each Federal agency activity ‘within or outside the coastal zone that
affects any land or water use or natural resource of the coastal zone shall be

" carried out in a manner which is.consistent to the maximum extent pracz‘zcable '
with the enforceable policies of approved Sz‘az‘e management programs.

A Condltlonal Concurrences 15 CFR § 930 4 provides, in part, that

(a) Federal agencies, . . agencies should cooperate with State agenczes to develop
conditions that, if. agreed to during the State agency’s consistency review period
and included in a Federal agency’s final decision under Subpart C ... would ,
allow the State agency to concur with the federal acz‘zon .0" znstead a State agency
issues a conditional concurrence: .

(1) The State \agency shall znclude in its concurrence letter the conditions whzch
must be satisfied, an explanation of why the conditions are necessary to ensure
_* . conmsistency with specific enforceable policies of the management program, ond
-~ an identification of the specific enforceable policies. The State agency’s
concurrence_letter shall.also inform the_ parties that if the requirements of

" paragrophs (a)(1) through (3) of the section are not met, then dll parties shall
treat the State agency’s conditional concurrence letter as an objection pursuant
to the applicable Subpart

"+ (2) The Federal agency (for Subpart C).... shall modify the applicable plan [or]
project proposal . pursuant to the State agency’s conditions. The Federal
agency ... shall immediately notzﬁ) the State agency if z‘he State agency s

" conditions are not acceptable and

(b) If the requirements of paragraphs (a)(1) through (3 ) of this section are not
-met, then all parties shall treat the State agency’s conditional’ concurrence as ah
objection pursuant to the applzcable Subpart. . :

15 CFR §.930.34 (d) and (e) elaborate prov1d1ng that:

@ .. At the end of the ... [statutory time] period the Fi ederal agency shall not
_ proceed with the activity over a State agency’s objection unless: (1) the Federal
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agency has concluded that under the “‘Comsistent t0'the maximum extent =~ =TT
practicable’’ standard described in séction 930.32 consistency with the '
" enforceable policies of the management program is prohibited by existing law
applicable to the Federal agency and the Federal agency has clearly described,
. inwriting, to the State agency the legal impediments to full consistency (See.
' $$930.32(a) and 930.39(a)), or (2) the Federal agency has concluded that its
 proposed action is fully comsistent with the enforceable policies of the
managemem‘ program, though the State agency objects.
(e) If a Federal agency decides to proceed with a F ederal agency activity that is.
~ objected to by a State agency, or to follow an alternative suggested by the State .
 agency, the Federal agency shall notzjjz the State agency of its decision to proceed
" before the prOJect commences. .

" B Consmtent to the Maximum Extent Practlcable Section 930 32 of the federal con51stency '

regula‘uons provides, in part that:

/
“(a)(1) The term * ‘consistent to the maximum extent practzcable * means ﬁdly
consistent with the enforceable policies of management programs unless full
conszstency is prohzbztea’ by existing law applicable to the Federal ageney

The Comm1ss1on recogmzes that the standard for approval of Federal activities is that the act1v1ty must
. be “consistent to the maximum extent practicable” (Coastal Zone Management Act Section
307(0)(1)) This standard allows a federal activity that is not fully consistent with the CCMPto ~- .
proceed, if comphance with the CCMP is “prohibited [by] existing Federal law applicable to'the

- Federal agencys operations” (15 CF.R. § 930. 32) EPA did not provide any documentation to

no ba51s to conclude that ex1st1ng law apphcable to the Federal agency proh1b1ts full con51stency

o . support a maximum extent practicable -argument in its consistency determination. Therefore, there i is=s o e et

V Fmdmﬂs and Declaratlons

The Commlssmn ﬁnds and declares as follows

A. Marine Resources and Water Quahtv Sectlon 30230 of the Coastal Act prov1des

Marine resources shall be mazntazned enhanced, and where feaszble restored
Special protection shall be given to areas and species of special biological or
economic significance. Uses of the marine environmerit shall be carried out inq

. manner that will sustain the biological productivity of coastal waters and that will
maintain healthy populations of all species of marine organisms adequate for
long-term commercial, recreatzonal Scientific, and educatzonal purposes. '

-Sedtion 30231 prov1des ‘

Tl he bzologzcal productivity and the qualzty of coastal waters, streams wetlands
estuarzes, and lakes approprzate fo maintain optzmum populations of marine organzsms
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- -~ and-for-the-protection-of human health-shall-be maintained-and-wherefeasible; restored-
through, among other means, minimizing adverse: effects of waste water discharges and -
entrainment, controlling runoff, preventing depletzon of ground water supplies and
substantial interference with surface waterflow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and
minimizing alteratzon of natural stream.s' :

- Coastal Act § 30412(a) indicates that “... the provisions set forth in Section 13142.5 of the
. California Water Code, apply to‘the Comm:lssmn, as well as to the SWRCB and the Regionial

water quahty control boards (RWQCBS) Sectlon 13142 5 of the California Water Code states m 'A ,

' part:

* In addition to any other polices established pursz'tant to this division, the policies of the
state wzth respect to water quaizty as it relates to the coastal marine envzronment are -.
: z‘haz‘ S :

(a) Wastewater dzscharges shall be treated to protecz‘ present and future benef czal uses,
" and, where, feasible, to restore past beneficial uses of the receiving waters. Highest
 priovity shall be given fo improving or. elzmmatmg dzscharges that adversely aﬁ’ect
any of the following:

(1) Wetlands, estuaries, and other bzologzcally sensztzve areas.

© (2) Areas important for water contact Sports. :

(3) Aveas that produce shellfish for human consumption.

4 ) 0cean areas subjecl‘ to massive waste dzscharge

v Ocean chemzsny and mixing process, marine. lzfe condzz‘zons other present or
. proposed outfalls in the vicinity, and relevant aspects of areawide waste treatment ...
B managemem‘ plans and programs, but not of convenience 1o the dzscharger shall for

the purposes-of this secz‘zorrbe considered in- dez‘ermznmg the-effects- of such

. _dzscharges

. Addmonally, Sect1on 307(f) of the CZMA directs that federal, State and local provisions

established pursuant to the Clean Water Act shall be incorporated into State coastal management
programs and shall be the water pollution control requirements applicable to such program. The
general water pollutlon control policies and objectives of the State are contained in the

requ1rements of the California Ocean Plan

The‘ water quality obj ectives of the Ocean Plan (Chaptef 2) include:. .

E. Biological Charactefisz‘ics

1. Marine communities, including veterbrate mveterbrate and plant speczes shall not
be degraded.
2. The natural taste, odor, and color of f sh, shellf sh, or other marine resources usea’
for human consumptzon shall not be altered.
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' w307 The concentrations of organic-materinls in'fish; shetifish-or-other marine resources
- used for human consumptzon shall not bzoaccumulate to- levels that are harmﬂl to
human health

The Ocean Plan s general requlrements for management of waste d150harge to the ocean are:

a Waste management systems that discharge-to the ocean must be deszgned and
- operated in a manner that will mazntazn the zna’zgenous marine lzfe and.a healthy and
diverse marzne commanzty

b, Waste dzschargea’ to the ocean must be essem‘zally free of

1. Materidl that is ﬂoatable or wzll become floatable upon a’zscharge :
2. Settleable materzal or substances that may form sedzmem‘s whzch will degrade
. benthic communities or other aquatic life.
.. 3. Substances which will accumulate to z‘oxzc levels in marine waters, sedzments or
biota. : :
4, Substances that significantly decrease the natural ltghz‘ to benthzc communztzes
and other marine life.
5. -Materials that result in aesthez‘zcally undeszrable a’zscolaraz‘zon of z‘he ocean
. -surface. S

. -¢. - Waste effluents shall be dischafged in & manner which provides sufficient initial. -
dilution to minimize the concentrations of substances not removed in thé treatment.
- d - Location of wasteﬂz’scharges must be determined after a detailed assessment of the
~  oceanographic characteristics and ¢urrent patterns to assure that ... -

I Pathosenic orgarisms ond viruses are ot presentinareas where shellfish™

are harvested for human consumptior. or in areas used for swzmmzng or other.
-+ body-contact sports. -

3 Maximum proz‘e'c-z‘ion is provia’ea’ to the marine envz'ro.nment. :

To protect marine aquat1c life, the Ocean Plan dlso contains nimerical eﬁluent 11m1tat1ons for oil
and grease, and water quality criteria for other pnonty pollutants such as arsenic, cadmlum

- benzene ethylbenzene, naphthalene toluene, and zinc.

Fmally, Sec‘non 30412(b) of the Coastal Act notes that the State Water Resources Control Board ..
+"-(SWRCB) and the California regional water quality control boards RWQCBSs) are the state

agencies with ptimary responsibility for the coordination arid control of water quality. This,
Section also directs the Commission to, among other things, avoid taking “...any action ini
conflict with any determination by the State Water Resources Control Board or any California

o recrlonal water quahty control board in matters relatmg to water quality ..



. CD-042-08, EPA

General NPDES Permit
Commercial Vessel stcharges
Page 15

,EPA has:submitted this NPDES-permit to-the-Commission-under the Coastal- Zone- Management. - '»

Act, and to the SWRCB under the Clean Water Act (CWA) (i.e., a CWA Section 401(c) water .
quahty certlﬁcanon) The SWRCB has not yet taken substantlve action on the 401(c)
certification, as it has denied the certification “without prejudice,” stating that it needs more time
to comply, with the requirements of the public notice requirements of the California . :
Environmental Quality Act (CEQA). The SWRCB staff has, however, in comments on the Draft
NPDES permit, indicated that the permit needs to be strengthened to comply with existing

' California water quality laws, including the Clean Coast Act of 2005 and the Marine Invasive B

Species Act of 2003, which, respectively, prohibit certain large vessel discharges in State waters,
including sewage and graywater discharges if sufficient holding capacity is available, and

" regulate ballast water discharges in state ‘waters (SWRCB, Itr to EPA, August 1, 2008 — Exhibit -

3). The SWRCB staff also noted that while it recognized that the goal of the NPDES permit was
to benefit the marine environment, some of thie Best Management Practices could themselves “

_ cause detrunental effects.” (SWRCB Itr to EPA August 5,2008 — Exh1b1t 2)

The Comm1ssmn recognizes that EPA’s proposed new NPDES perrmt is mtended o beneﬁt

 ‘marine resources and water quahty overall, compared to currently unregulated discharges.
However several questxons remain. The Commission notes that EPA’s overall conclusion that

the regulated discharges “will not cause unreasonable degradatmn of the marine environment™ is
based, in part, on the presumption that the discharges will, in addition to the terms of the current
draft NPDES permit, be required to comply with each state’s adopted water quality standards
Accordmgly, EPA states (1n its VGP Fact Sheet, p. 41) '

F znally, this permzt applies to dzscharges to the outer-limit of the three mile z‘errzz‘orzal
" seq. State water quality standards also apply within these waters and the draft permit
thus would contain effluent limitations as necessary to meet those applicable water
i quality standards {section 6). In addition, because the proposed permit would be zssued
by EPA, it is subject to State certification as to complzance with such standards under

—section-401-of the-Clean-Water-Act-and-we-will-be-initiating-such-certification-process—

with the States. Under 40 CFR 125.122(b), dzscharges in compliance with State Water
Quality Standards shall be presumed not to cause unreasonable degradation of the -
‘marine environment with respect to specific pollutants or conditions speczf ied in such .
Standards - .

. In lzght of the foregomg, EPA has determzned that issuance of the draft permit-would not
cause:. : . ,

. L Szgnzﬁcant adverse changes in ecosystem dzver'sz'fy productivity and stability of the _
 biological community within the area of discharge and surrouna’mg biological
communities,

. "EPA has also submxtted a consistency determination under the CZMA to the San Franmsco Bay '

Conservation and Deveiopment Commission ( (BCDC) for San Francisco Bay Discharges (BCDC

Con31stency Determlnatlon No CN 8- 07)
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w2 Threat-to: human heulth through dzrecz‘ exposure 10" pollutanrs* orthrough consumptzon
of exposed aquatzc organisms, or ! : :

3 Loss of aesthetic, recreatzonal sczenz‘zf ¢ or economic values whzch is unreasonable n-
relation to the beneﬁt derzvea’ fromi the. dzscharge ' ~

~ Aecordingly, in accordance with 40 CFR 125.1 23 (a), the Agency. has determined that
‘issuance of the draft permit with the controls proposed would not cause unreasonable :
a’egradatzon of the marine environment. :

Whlle EPA’s approach is’ appropnate addmonal measures are needed to accomplish EPA’s goal
of bringing the permit into compliance with Cahfom1a state water quality standards. The = -
Commlsswn therefore finds:

() While the intent of the permit is to benefit marine resources and i 1mprove water
quality, it doesnot fully address specific requirements of Sections 30230 and 30231 of the -
-Coastal Act. -Section 30230 requ1res (&) not only maintenance, but also enhancement (and .
“where feasible, restoranon) of marine habitat and blologrcal productivity; (b) special protection

~ for areas and species of special biological or economic significance; and (c) sustenance of the 4
brologxcal productlvn:y of coastal waters and maintenance of healthy populations of all species of =
- marine organisms. Section 30231 requires the maintenance, and where feasible restoration; of the
" biological productivity and quality of coasta] waters through, among other means, m1n1m1zmg

adverse effects of waste water dlscharges and entrainment.

(2) While EPA’S conclusions of overall benefits presume compliance with State -
‘standards, the SWRCB’s review is not yet complete, and the SWRCB staff has indicated the ..
... proposed NPDES, permit is not, as currently draﬁed consistent Wlth apphcable state water
quahty standards. R - SR

The CorTmission is therefore unable to find the NPDES permit as proposed consistent with the
requirements of Sections 30230 and 30231 listed above. - Among other issues raised by the
SWRCB, the Commission notes that NPDES permit.-would allow for adverse impacts to the
quality of coastal waters and to the optimization of populations of marine organisms-because:

1) f[t would permit the discharge of graywater from cruise ships in coastal waters even
when some of those ships have the capacity to store those waters and discharge them .
, e1ther to shoreside facrhtxes or outside of state waters and

Ne3pis Would perrmt the discharge of ballast water contammg “rust 1nh1b1t0rs ﬂocculent
compounds, epoxy coating materials, zinc or aluminum (from anodes), iron, nickel,
*_copper, bronze, silver, and other material or sedlment from 1n31de the tank, pipes, or other
- machmery o :

In order to bring the NPDES permit into comphance with Sectlons 30230 and- 30231 of the .
Coastal Act, EPA would need to modify the permit to comply with state water quality standards
to prohibit graywater discharges'in staté waters when ships have the holdmg,capacny to store
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~them, 'and regulate- ballast water-discharges-in-a-manner-to- prohibit: dxscharges curren-’ely«vwlatmg .

state standards, The Commission is therefore conditioning this concurrence to include the

~ following condition, which, if agreed to by EPA, would allow the proposed NPDES permit to be

found consxstent with Sect1ons 30230 and 30231 of the Coastal Act and the California Ocean
"Plan. ' .

Condition 1: Graywater and Ballast Water Discharges. EPA will revise the propesed
- NPDES permit to: (1) prohibit graywater discharges in state waters from large passenger
' ships and from other large oceangoing ships which have the holding capacity to store ’
graywater until outside of the marine waters of the state; and (2) regulate ballast water -
. - discharges in a manner which prohibits discharges currently violating state standards.

B Related Commlssmn ‘Action. On July 14, 2006 the Commission cond1t1ona11y

' .'concurred with the National Oceanic and Atmosphenc Administration’s (NOAA’s) consistency

determination for a revised management plan for activities in the Channel Islands National

" Marine- Sanctuary (CINMS). - The Commission’s condition, which NOAA eventually agreed to,

required the Sanctuary regulations to comply with existing state water quality standards, by -

~ prohibiting vessels of 300 gross registered tons or more that have sufficient holding tank

capacity from dlschargmg sewage or graywater into the waters. of the Sanctuary. The
Commission found:. C o A

NOAA’s currem‘ proposed revisions to the Sanctuary' s dzscharge regulatzons are znconszstent
with recently enacted State of California discharge prohibitions. These prohibitions became .

effective on January 1, 2006 and apply to vessels over 300 gross registered tons. Among other

regulations; the recently enacted policy prohibits the discharge of graywater and sewage -

" within State waters from vessels that have sufficient holding tank capacity to vetain these - -

- discharges: ‘This policy currently applies to only the inner half of the CINMS (waters: within. ..

- three nautical miles of Santa Barbara Island, Santa Cruz Island, Anacapa Island, San Mzguel .

e IJlond-and-Santa-Rosatsland)—TFhe-Commission-believes-these-discharges-should-be

prohibited throughout the Sanctuary, and thus that NOAA's proposed regulation which would - -
- allow sewage and graywater discharges in the Sanctuary 's waters from vessels over 300 gross. .
" registered tons, if these dischatges are first treated by a marine sanitation device, would be "
iriconsistent with coastal zone marine resource protection. NOAA understands the condition:
and agrees to fully analyze how NOAA might address that condition in order to be as
consistent with it to the maximum.extent practicable. Accordingly, the Commission finds that,
as proposed, the discharge regulations would be inconsistent with Sectzons 30230 and 30231 .
of the Coastal Act; however, as conditioned to revise the regulatory provisions to provide
equivalent State standards in the federal waters of the Sanctuary, the proposal would be .
" consistent with the marine resource and water quality protectzon ana’ enhancement provisions’
of the Coastal Act (Section 30230 and 30231). :

Subsequent management plan updates for the other three national marine sanctua.rles in Cahfomla
"have prohibited the discharge of sewage or graywater into the waters of the Sanctuary by vessels of
+ 300 gross registered tons or more that have sufficient holding tank capacity. “While the NPDES permit
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dogs fiot address ‘waters outside of the: three mile litit; these’ waters are protected by‘these federal‘*"_ ‘

management plans,

VII SUBSTANTIVE FILE DOCUM.ENTS

. K
-

1 Consistency Determ1nat10n CD-036-06 NOAA Rev13ed Management Plan Channel
Islands National Marine Sanctuary.

-. 2. Senate Bills S. 2766 (“the Clean Boatmg Act of 2008”) (Pubhc Law (P L.) No. 110- s
- 288), andS 3298 ®L. No 110- 299)

. Appendlx A (attached): Addmonal EPA Background Dlscussmn
- Exhibits (attached):
oL EPA Consistency Detennma’uon dated July 3, 2008.

2-4 ‘SWRCB letters to EPA (one dated August 5,2008, and two dated August 1, 2008)
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Additional EPA Background Discussion, from EPA’s’

S * Proposed Vessel General Permit Fact Sheet

2 B;ACI'(GROUN’D‘A

2.1 THE CLEAN ‘WATER ACT

Section 301(a) of the Clean Water Act (CWA) prov1des that “the dlscha:rge of any pollutant -

by any person shall be unlawful” unless the discharge is in compliance with certain other :
sections of the Act. 33 U.S.C. 1311(a). The CWA defines “discharge of a pollutant” as “(A) any
addition of any pollutant to navigable waters from any point source, (B) any addition of any
pollutant to the waters of the contiguous zone or the ocean from any point source other than a -

“yessel or other floating craft.” 33 U.S.C. 1362(12). A “point source” is a “discernible, confined.

and discrete conveyance” and includes a “vessel or other ﬂoatmg craft » 33 U.S.C. 13 62(14) ?

" The term “pollutan ? 1ncludes among other things, ° garbage chexmcal wastes . ..and

*+ industrial, municipal, and agricultural waste discharged into water.” The Act's deﬁmuon of
- “pollutant” specifically excludes “sewage from vessels or a discharge incidental to the normal

operation of-a vessel of the Armed Forces” within the meanmg of CWA-§312. 33 US.C.

- 1362(6).

- One way a person may discharge a pollutant without v1olat1ng the section 301 proh1b1t1on

s by ‘obtaining authorization to discharge (referred to herein as “coverage”) under a section 402
- National Pollutant Discharge Elimination Systerh (NPDES) permit (33 U.S.C. 1342). Under«

section 402(a), EPA may “issue a permit for the discharge of any pollutant or comb1nat1on of

- -pollutants, notwithstanding section 13 11(a)” upon certain conditions required by the- Act

2:2] IHSTORYLQF*TH]}EXGLUSIGN QF—V—ESSELS FROM—’I—HE NPDESAPAERMITTH\I G

PROGRAM
Less than one year after the CWA was cnacted EPA promulgated a regulatlon that
excluded discharges incidental to the normal operation of vessels from NPDES permitting. 38
FR 13528, May 22, 1973. After Congress re-authorized and amended the CWA. in 1977, EPA”
invited another round of public comuient on the regulatlon 43 FR 37078, August 21, 1978.In .

- 1979, EPA promulgated the final revision that established the regulation largely in its current

form. 44 FR 32854, June 7, 1979. That regulation identifies several types of vessel discharges as

_being subject to NPDES permitting, but specifically excludes dxscharges 1nc1dental to the normal
: operatlon of a vessel. The exclusion reads :

The followmg dtscharges donot requ1re NPDES perrmts

- (a) Any dzscharge of sewage from vessels, effluent from properly functioning marine =
engines, laundry; shower, and galley sink wastes, or any other discharge incidental to the
normal operation of a vessel. This exclision does not apply to rubbish, trash, garbage, or

" other such materials discharged overboard; nor to other discharges when the-vessel is

" operating in a capacity other than as a means of transportation such as when used as-an
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'energy or mining faolhty, a storage facility-or-a seafood processing facrhty, or When
secured to a storage facility or a seafood processing facility, or when secured to the bed

" of the ocean, contiguous zone or waters of the United States for the purpose of mmeral or
oil explorat1on or deve10pment 40 CFR122.3(0). - - - '©

L. Although other subsectrons of 40 CFR 122. 3 ‘and. 1ts predecessor were the subJect '

: of legal challenges (See NRDC v. Costle, 568 F.2d 1369 (D. C. Cir. °1977)), followingits -

promulgation, the regulatory text relevant to discharges incidental to the normal operatlon of

- vessels went unchallenged and has been in effect ever since.

- 23 LEGAL CHALLENGE TO THE EXCLUSION OF VESSELS

In December 2003, the long-standing exclusion of discharges incidental to the normal -
operatron of vessels from the NPDES program became the subject of a lawsuit in the U.S.

" District Court for the Northern District of California. The lawsuit arose from a January 13, 1999,

rulemaking petition submitted to EPA by a number of parties concerned about the effects of
ballast water discharges. The petition asked ‘the Agency.to repeal its regulation at 40 CFR -

*. 122.3(a) that excludes certain discharges incidental to the normal operation of vessels from the R
' "requrrement to obtain an NPDES permit. The petition asserted that vessels are “point sources” = .= v

requiring NPDES permits for discharges to U.S. waters; that-EPA lacks authority to exclude
point source discharges from vessels from the NPDES - program, that ballast water must be -

- regulated under the NPDES program because it contains invasive plant and animal species’as
~ well as other materials of concern (e.g., oil, chipped paint, sediment and toxins in ballast water

sediment) and; that enactment of CWA section 312(n) (Umform National Discharge Standards

: also knovm as the UNDS program) demonstrated Congress rejectron of the exclusron

In response to the 1999 petition; EPA ﬁrst prepared a detarled report for pubhc comment

declined t6-reopen-the_exclusion for- additional rulemaking, and denied the petition on._ September

2, 2003, EPA explained that since enactment of the CWA, EPA has consistently inferprefed the
Actto prowde for NPDES regulation of discharges from industrial operations that incidentally
occur onboard vessels (e.g., seafood processing facilities or oil exploration operations at sea) and

- of discharges overboard of materials such as trash, but not of discharges incidental to the normal

operation of a vessel (e.g., ballast water). subject to the 40 CFR 122.3(a) exclusion. EPA further .

. explarned that Congress had expressly considered and accepted the Agency’s regulation in the
‘years since its promulgation, and that Congress chose to regulate discharges incidental to the

normal operation of vessels through programs other than CWA. section 402 permitting. Thus, it -~ .
wasEPA’s understanding that Congress had acquiesced to EPA’s long-standmg 1nterpretat10n of -
how the CWA. applies to vessels '

Demal of the petition did not reflect EPA’s dismissal of the significant 1mpacts of aquatrc

-invasive species, but rather the understanding that other programs had been enacted to -

specifically address the issue and that the CWA does not currently provide an appropriate
framework for addressing ballast water and other d1scharges mcrdental to the norrnal operation

Jof non—m1htary vessels.
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- In-the denial-of the-petition; EPA noted fhatwhen. Congress spec1ﬁcally focused-on-the-.

' problem of aquatic nuisance species in ballast water, it did not look to or endorse the NPDES
" program as the means to address the problem. Instead, Congress enacted new statutes which

directed and authorized the U.S. Coast Guard, rather than EPA, to establish a regulatory program

.. for discharges incidental to the normal opetation of vessels, including ballast water (e.g.,
. Nonindigenous Aquatic Nuisance Prevention and Control Act as amended, 16 U.S.C. 4701 et
.seq.; Act to Prevent Pollution from Ships, 33 U.S.C. 1901 et seq. ) Furthermore; Congress-made B

no effort to legislatively repeal EPA’s intérpretation of the NPDES program or to expressly - -
mandate that dtscharges incidental to the normal operation of vess€ls be addressed through the .

" NPDES perm1tt1ng program. EPA reasoned that this Congressional action and inaction in light of

Congress’ awareness of the regulatory exclus1on confirmed that Congress accepted EPA’s
interpretation and chose the Coast Guard as the lead agency under other statutes.

In add1t10n EPA found significant pract1cal and policy reasons not to re-open the
longstanding CWA regulatory exclusion, reasoning that there are a number of ongoing activities

" within the Federal government related to control of invasive species in ballast water, many of

which are likely to be more effective and efficient than use of NPDES permits under the CWA.
EPA also noted that nothing in the CWA prevents states from independently regulating ballast

© water discharges under State law, should they choose to do SO, pursuant to CWA secnon 5 10

After EPA’S September 2003 demal of the pent1on a number of groups filed a complamt in-the -

U.S. District Court for the Northern District of California. Nw: Envt']l Advocates et al. v. EPA,
2005 WL 756614 (N.D. Cal.). The complamt was brought pursuant to the Administrative

Procedure Act (APA), 5 U,S.C. 701 et seq., and set out two causes of action. First, the complamt o

challenged EPA’s promulgation of 40 CFR 122.3(a), an action the Agency took in 1973. The
second cause of action challenged EPA’s September 2003 denial of thelr petltlon to repeal the .-

2.4 DISTRICT COURT DECISION o

On March 30, 2005, the Court, determined that the exclu‘sion“exe‘eeded tlre—A‘gency S
authority under the CWA Spec1ﬁca11y, the Dlstmct Court granted summary Judgment to the '
p1a1nt1ffs -

The Court DECLARES that EPA’s exclusron from NPDES perrrnt requrrements for
.discharges incidental to the normal operation of a vessel at 40 CFR 122.3(a) is ini excess
“of the Agency s authority under the Clean Water Act .

* After this ruling, the Court granted mot1ons to mtervene on behalf of the Plaintiffs by the "
States of Iilinois, New York, Michigan, Minnesota, Pennsylvania, and Wisconsin, and on behalf

* ofthe Government—Defendant by the Shipping Industry Ballast Water Coalition.

Followmg submiission of bnefs and oral argument by the part1es and mtervenors on the
issue of a proper remedy, the Court issued 2 final order in September 2006 prov1d1ng that

The blanket exempt1on for drscharges ‘incidental to the normal operat1on of a vessel;
contamed in 40 CFR 122 3(a) shall be vacated as of September 30, 2008.
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This means that effective- September 30y 2608 (ifithe order-isnot overtumed oraltered-on -

permitting by that regulation, will become subject to CWA. séction 301°s prohibition against -
discharging;, unless covered under an NPDES permit. T he CWA authorizes civil and criminal
enforcement for v101at10ns of that prohlbmon and also allows for citizen suits against v1olators

Because the Government respectﬁllly disagrees with the District Court s dec131on, on
November-16, 2006, EPA filed an appeal in the U.S. Court 'of Appeals for the Ninth Circuit. Oral
argument was held on August 14, 2007, and a decision is pending. Additional material related to .

: the lawsult is contamed in the docket accompanymg this proposed perm1t and fact sheet.

Ifthe Nmth C1rcu1t reverses or otherwise modifies the D1str1ct Court’s decision on appeal,
this proposod permlt or any final penmt may be terminated, reopened, or modified, as

) ‘appropnate
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Federal Consistency Coordmator i o Jup i oz008

California Coastal Comrnission ) o
45 Frernont Street, Suite 2000 ‘ ' e
San Francisco, CA 94105-2219 .

Dedr Mr. Delaplaine:- |

" By this letter, the U.S. Environmental Protection Agency (“EPA™) provides a national -
consistency determination to the California Coastal Commission (“CCC”) pursuant to
* section 307(c)(1) of the Coastal Zone Management Act (“CZMA”), including
imiplementing regulations at 15 C.F.R. 930.31(d) and 930.36(e). As further described
below,.the activity for which EPA has prepared this national consistenicy determination -
consists of the issuance of two general National Pollutant Discharge Elimination System
(“NPDES”) permits for d1scharges incidental to the normal operation of vessels. EPA-
.. proposed these two general perntits, which are national in scope, pursuant to section 402
. ofthe Clean Water Act (“CWA”),33°U.S.C. § 1342. These EPA general permits are’
" subject to the regulations that implement CZMA section 307(c)(1) because they do not
involve case-by-case or individual issuance of 2 permit by EPA. Public notice of the _
-draft permits was published in the Federal Register on June 17, 2008 (enclosed), and the -
45-day public comment period is scheduled to end on August I, 2008. : '

CWA section 301(z) prohibits the discharge of pollutants into waters of the United States; *- -
including the 3 nautical mile territorial sea, except in compliance with certain other.

sections of the CWAS including compliatice with afi NPDES permit. Discharges
incidental to the normal operation of vessels are currently excluded from regulation under
the NPDES permitting program pursuant to a regulatory exclusion that is codified at 40
C.F.R. §.122.3(a). This'exclusion has been in place since shortly after enactment of the _
. CWA in 1972 and has undergone only minor changes over the past 35 years. EPA’s . oD
proposed action to control these discharges under the NPDES permit program is being E
undertaken in light of a U.S. Distxict Court order vacating the NPDES exclusion for
dnscharges incidental to the normal operation of a vessel. The vacatur order goes into
" effect on September 30, 2008. See Nw. Envt’l Advocates, et al. v EPA, 2006 WL
2669042 (N.D. Cal), For your further background information, enclosed is a brief -
overview of the underlying litigation,

In light of the differences between cominercigl vessels and recreational vessels, EPA has
proposed to issue two NPDES general permits, both of which are the subject of this

national consistency determination. The Vessel General Permit for Discharger T=nide—te! |

EXHIBITNO. | -

'| APPLICATION NO,
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) the Normal Operanon of Commerclal and Largc Recrcauonal Vessels (“VGP”) would '

apply to discharges incidental to the normal operation from all commercial and those

* large (greater than 79 feet) recreational vessels. . The Recreational Vessel General Permit

for Discharges Incidental to the Normial Operation of a Vessel (RGP) would apply to

those dmchargcs from all recrea.monal vessels that are less than 79 feet in length

’ EPA has determined that issuance of these pcnmts is consistent to the maximum extent

practicable with the enforceable policies of California’s approved Coasial Zone

' Management Program for a number of reasons. Because the vessel discharges that would
.. be authorized for discharge under the two NPDES general permits are currently not

subject to NPDES permit requirements, upon final issuance, the permits will provide
increased protection to coastal waters by imposing enforceable NPDES permit limits on
those dischargés. In addition, both permits establish technology-based effluent
limitations based upon CWA section 304(b)(2), ensure that vessel discharges’ willbein .

- compliance with applicable State water quality standards under CWA section 303, and
- establish requirements for the permittee to conduct monitoring and inspections. In

addition, because these general NPDES permits would be issued by the federal:

_government, they are subject to State water quality certification requirements mlder CWA
. section 401, Under CWA section 401, the State of California has been asked to certify

that the permits will comply with State water quality standards and other appropriate-

_ requirements of State law, and the final permits, when. issued, will incorporate apphcable ‘

requirements or conditions required by that certification. A detailed discussion of the
permit terms and conditions and their underlying bas1s is set forth in the enclosed permits
and thelr accompanymg Fact Sheets. :

| : In hght of the above pursuant to section 307(0)(1) of th» CZMA, EPA has determmed
" that these proposed permits are consistent to the maximum extent practlcable w1th the. .. .
- enforceable policies of Celifornia’s approved Coastal Zone Management Program. BPA i wooies fon oo 2

réguests your review, and if necessary, conditions, based on specific- enforceable pohcms

fhiat would: perm1t the CCC toconeur thh EPA’s cons1stency detemlmauuu =

g CIf you have any questmns, please contact Eugene Bromley of the NPDES Permits Office
Cat (415) 972-35 10. - .

vSi-z.lcereIS!," '

3%04‘.\“._. :35*‘\» ‘Pl"l“-’

o

Douglas E. Eberhardt, Chief
"~ NPDES Permits Office
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: Enclosures , .
1. Federal Register notxcc o
. 2. -Overview of Litigation
.3. . - Vessel General Permit . '
4, Vessel General Permit Fact Sheet
'5." " Recreational General Permit
; 6. Recrea‘nonal General 'Permrt Fact Sheet '

Peter M. Douglas Execu’nve D1rector, CCC
‘Cassidy Tenfel, Federal Consistency Unit, CCC

" PaulD. Thayer Executive Officer, Califorria State Lands Com:msszon

Renan J aureg'm, Dmsmn of Watsr Quahty, SWRCB -
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'Mr. Douglas E. Eberhardt, Chief |
NPDES Permits Office. :
‘United States Envxronmental Protechon Agency
Region8 - | . .
. 75 Hawthome Street '. .
‘ San Francxsco CA 94105—3901 e

~ DearMr, Eberhardt: -
. DENIAL WlTHOUT PREJUDICE OF THE REQUEST FOR A FEDERAL CLEAN
' WATER ACT (CWA) SECTION 401 WATER QUALITY CERTIFICATION FOR THE
GENERAL PERMITS FOR DISCHARGES INCIDENTAL TO THE NORMAL.
OPERATION OF COMMERCIAL AND LARGE RECREATIONAL VESSELS AND
DISCHARGES ASSOCIATED WITH RECREATIONAL VESSELS. (GENERAL
PERMITS) : .

' The u. S Enwronmental Protectnon Agency (USEPA) has requested that the State
Water Resources Control Board (State Water Board) issue'a CWA § 401 Water Quality

" Certification (Certification) for the draft General Permits, authorizing discharges from. .
these vessels throughout the United States, including waters of the State of Cahfomla
We received.this request on July 3, 2008. State Water Board staff reviewed the . =

_ information submitted by USEPA describing the project: actMtles and the proposed . -
water quality protection measures

" Pursuant to Title 23 § 3838 of the Calrforma Code of Regulations, | hereby deny
without prejud:ce the 401 Water Quality Cerhﬂcatlon for the General Permits for the
. following reasons g _

- Cahfomla Water Quality Certifi catlons pursuant to CWA § 401 are subject o the
o requnrements of the California Environmental Quality Act (CEQA). (Public Resources = .
" Code § 21000 et seq.) The requirements of CEQA are triggered when a public agency -
takes a discretionary action that has either a direct or foreseeable mdlrect detrimental
.. environmental effect. (Publlc Resources Code § 21065.) The Legislature hds C
" specifically stated that the issuance of licenses, permits; or certificates constitutes such'
an action. (Pubhc Resources Code § 21006.) Even though we recognize that the intent
of the General Permits is to protect the marine environment, it appears that some of the
‘best management practices specified in the General Permits may themselves cause
detnmental envuronmental effects. Under our regulatory reqmrements for comoletlno a.
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